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[Filed March 20, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Division 


Mark W. Morgan, an infant, 
by Herbert N. Morgan, his 
father and next friend, 

4029 First Street, S. W 
Washington, D. C. 


Plaintiff 
vs. 


Civil Action No. 805-'59 


c/o Newcomb-Jones Realty, Inc. 
3123 Nichols Avenue, S. E. 
Washington, D. C., and, 


Newcomb-Jones Realty, Inc. 
3123 Nichols Avenue, S. E 


) 

) 

) 

) 

) 

) 

) 

James E. Garris 
) 

) 

) 

Washington, D. C. 
) 


Defendants 


COMPLAINT FOR NEGLIGENCE 
Fall 

1. The amount here in controversy exceeds the sum of Three 
Thousand Dollars ($3,000.00), exclusive of interest and costs. 

2. Onor about September 16, 1957, the said Herbert N. Morgan 
leased the premises, 4029 First Street, S. W., in the District of Columbia. 

3. The said premises, at all times herein mentioned | were owned 
by defendant James E. Garris. 

4. Atall times herein mentioned, defendant Newcomb-Jones Realty, 
Inc. acted as general agent and manager for defendant James E. Garris, 


in the rental of the said premises. 
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5. Onor about September 16, 1957, and on numerous occasions 
thereafter until on or about October 15, 1958, the said Herbert N. Morgan 
and his wife, advised the said Newcomb-Jones Realty, Inc. of a dangerous 
condition existing upon the premises, namely: That the back stairs to 
the said premises had no proper protecting rail to prevent the fall of 
children and others into a deep window well adjacent to the said stairs. 

6. On numerous occasions from September 16, 1957 until October 
15, 1958, defendant Newcomb-Jones Realty, Inc., by and through agents 
and, or, employees, agreed, and promised, that the necessary installa- 
tions would be made to remove the said dangerous condition. 

7, On numerous occasions between September 16, 1957 and 
October 15, 1958, defendant James E. Garris was also advised of the 
said condition, and agreed and promised to properly correct the same. 

8. At all times herein mentioned, the plaintiff, born of the said 
Herbert N. Morgan and his said wife December 8, 1955, was an occupant 
of the said premises. 

9. Onor about October 15, 1958, plaintiff sustained a fall from 
the said stairs into the said window well. 

10. The said fall was caused by the negligence of defendants, or 
either of them, in failing to install a proper protecting rail upon the said 
stairs. 

As a result, the plaintiff sustained severe physical injuries, suf- 
fered great pain of body and mind, received permanent facial scars, and 


will continue hereafter to suffer great pain of body and mind. 


Wherefore, plaintiff demands judgment against defendants, or either 
of them, in the amount of $50,000.00 plus interest from October 15, 1958 
and costs. 


/s/ Wallace McGregor 
nee : Attorney for Plaintiff 
Plaintiff demands Jury Trial. 15 10th Street, S. E. 


/s/ Wallace McGregor Washington 3, D. C. 
x * * 


[Filed April 22, 1959] 
ANSWER 
FIRST DEFENSE: 

The complaint fails to state a cause of action against these defend- 
ants upon which relief can be granted. 
SECOND DEFENSE: 

Defendant Garris admits ownership of the premises at 4029 First 
Street, S. E., Washington, D. C., and that plaintiffs were tenants at the 
time alleged. Defendants deny that defendant Newcomb-Jones ‘Realty, 
Inc. acted as general agent and manager in the rental of said premises 
but, rather, aver that said defendant was only a rental agent; deny the 
allegations of paragraphs 5, 6 and 7 of said complaint; admit being 
advised that the minor plaintiff sustained a fall at the time and place as 
alleged, but specifically deny each and every allegation of carelessness 
and negligence pertaining to said defendants; have neither knowledge nor 
information sufficient to form a belief as to plaintiffs’ allegations of 
injuries and damages and can therefor neither admit nor deny. the same; 
deny each and every allegation contained in said complaint not specifical- 
ly answered herein. 

GALIHER & STEWART 


By /s/ Frank J. Martell 
Attorneys for the Defendants 
[Certificate of Service] + 


EXCERPTS FROM DEPOSITIONS OF JOYCE MORGAN 
AND HERBERT N. MORGAN, parents of the minor — 
plaintiff in the above-entitled cause et 


Washington, D.C . 
Monday, May it, as 
* 


* 


JOYCE MORGAN 
was called for examination by counsel for the defendants and, after having 
been sworn by the notary, was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANTS 


BY MR. CLARKE: 
* * 
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Q Now, with respect to the entrance into your house from the 


rear, how do you get into your house? A. Up the steps to the back 
door. 

Q. And those steps lead into that portion of the house that you oc- 
cupy exclusively, don't they? A. Yes. 

Q, So that the front entrance to the house and the back entrance to 
the house, going up the steps, you would use entirely, wouldn't you? 

A. Yes. 

Q. Now, the steps leading down to the basement you would use 
jointly with the tenant in the basement, wouldn't you? A. Yes. 

Q. Now, I understand that your son was injured on some of these 
steps. Can you tell me which steps he was injured on? A. Yes. He 
fell from the top step leading to the entrance of my house down into the 
stairwell where you have the entrance to the basement. 

Q. But he fell from the steps that are used exclusively to go into your 
house? A. Yes. 

* * * * 

Q. Prior to renting this portion of the house that you rent did you 
go over and look at the premises? A. No. 

Q. Did your husband, to your knowledge? A. Yes. 

Q. Since you have been in the house have you made any complaints 
about the house itself to the landlord or his agent? A. Yes. 

Q. Whom have you made the complaints to? A. Mr. Mandell. 

Q. Mr. Mandell is the agent? A. I'm not certain of his position 
with the company. 

Q. Does he work for the Newcomb-Jones Realty Company? A. Yes. 

10 Q. What have your complaints been? A. I beg your pardon? 

Q. What complaints did you make to him? A. Would they please 
put some sort of rail or fence up and down the steps and around the open 
areaway. 

Q. When did you make that request? A. Numerous times. The 
first time was in March 1958. 

Q. What did Mr. Mundell (sic) say when you first made the request? 
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A. He would send someone out to measure and make an estimate. 


Q. Did there come a time when you made the same complaint to 
him again? A, I believe I called back once or twice more and the man 
did come. 

Q. On the one or two occasions that you called back did you talk 
to Mr. Mundell? A, Yes. 

Q. What did he tell you on those occasions? A. It would be too 
much expense. 

Q. Now, you indicated that someone did come out and measure it 
or estimate it. A. Yes. 

Q. Who did that? A. The man in charge of maintenance for 
Newcomb-Jones. 

11 Q. You don't know that man's name? A. I don't know his name. 

Q. Did you talk with him? A. Yes. 

Q. What did he say? A. He wrote the figures down, measaxed 
with his tape measure, and discussed with me what I would like and what 
we thought would be safe. 

Q. Did he give you the figures or did he take them with him? 

A. He took them. 

Q. Do you remember what the figures were? A. No. 

Q. When did you first move into these premises? A. I'm not 
certain of the date. Probably September 1957. 

Q. When was your last call to the Newcomb-Jones people about 
this condition before your son's injury? A. I can't be certain of that. 
When I was told it was too much expense I gave up. 

Q. Do you recall when that was? A. Ican't be sure, April or 
May. 

Q. '58? A, Yes. 

Q, What was the date of the injury? A, October 15. | 

Q. 1958? A. Yes. 

Q. Now, can you describe for me the condition of those steps at the 
time of the injury? A. What do you mean -- dry? 

Q. Well, yes; and was there any rail up there or anything of that 
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nature? A. There is one rail which is several inches above my 
child's head. It'san iron rail probably put on the steps for the use of 
an adult. One-rail type. 

Would that be about three or four feet high? A. Probably. 

What are the steps made of? A. Concrete. 

What type of day was it when he fell? A. Very nice. 

The steps were dry? A. Yes. 

Were they clean? A. Yes. 

I take it from what you have said that there was nothing defective 
about the actual steps themselves. A. No. 

Q. Just the fact that they didn't have a screen or another rail up 

there; is that right? A. Yes. 

Q. How old was your boy at the time of the fall? A. He wasn't 
three then. Approximately 36 -- no, 32 or 33 months. 

Q. Had you told him how to go down those steps? A. Yes. 

Q. How hadyoutoldhim? A. I had told him to please wait in 
the yard and let mommie help him up the steps. 

Q. Now, you have indicated that underneath one side of the steps 
was the areaway. A. Yes. 

Q. On what side of the steps would that be going down? A. Going 
down, it’s on the right side. 

Q. What would be on the left side? | A, Another drop off, but it's 
only about two feet. 

Q. Had you ever instructed him to use that side o7 the steps in 
preference to the side where the areaway was? A. No, on account of 
the door opens the other way. 

Q. Had you done anything yourself about this condition?: A. No. 

Q. Had you had any estimates made or had you put any rope or 
strings or wires up there? A. No. 


Q. Does the tenant in the basement have the use of the yard as well 


as you? A. Yes. 
Q. Does the tenant in the basement live there or does he just store 
things there? A. He lives there. 
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@. At the time that you requested Mr. Mundell to do something 
about the situation in March of 1958 did he make any notes or memoran- 
dums? A. Ican't be sure. It was a telephone call. 

Q. Did you ever see any notes or memorandums about this situa- 
tion before the fall? A, No. | 

Q. Did you ever write any letters of any sort? A. No. 

Q. Ihave several pictures here that I would like to more 


identify, please. A. Yes. 
This (indicating) is the back door and this is the top step right 


here (indicating). 
MR. McGREGOR: Off the record. 
(Discussion off the record.) 
BY MR. CLARKE: 
Q Can you identify the pictures? A. Yes. 
15 Q. Do the pictures show the step from which the child fell? 
A. Yes. 
Q. Now, would you take any picture and put a mark on the step from 
which your child fell? A, (Marking photograph.) | 
Q. And would you please initial that? A. (Marking photograph. ) 
Q. I take it he fell into that areaway that is shown in that picture. 


A. Yes. 
Q. Do the other pictures also show the general area in back of the 


house? A. Yes. 
Q. And the steps in particular? A. The steps. Not the areaway. 
Q. You made a statement off the record that the wiring and the 
board at the bottom had been put up since the fall. A. Yes. 
Q. Had the wiring also been put up around the rail at the bottom 
there? A. Two days immediately after the fall. | 
Q. But the wiring was not there on the day of the fall? A. No. 
Q. I am just showing you these pictures to see if you could point 
16 out the spot. Idon't represent them to show what the condition 
was on the day of the fall. Do you understand that? A. No. The spot 
on the step was the way it was on the day of the fall. | 
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Q. That is why I am showing you the pictures. Iam not showing 
you the pictures to say that the wire was up there on that day. You 
understand that? A. Yes. 
MR. CLARKE: Please mark these for identification. 


(Three photographs marked respectively 
Defendant's Exhibits Nos. 1, 2 and 3 for 
identification and subsequently retained 
by Mr. Clarke.) 


BY MR. CLARKE: 
Q. What was the first thing that you knew that an accident had 
happened? A. I saw it. 
Q. Where were you when it happened? A. Standing in the door. 
Q. Had you seen the little boy coming up the steps? A. Yes. 
Q. And did you do anything about going out and getting him? 
A. Yes. The back door opens out toward the steps. He was standing 
on the top one. I could not open the door. Iasked him to go down. He 
17 wanted to come in the house. He wouldn't go down and he lost his 
balance and fell. 
* * * 
24 HERBERT N. MORGAN 
was called for examination by counsel for the defendants and, after having 
been sworn by the notary, was examined and testified as follows: 
EXAMINATION BY COUNSEL FOR DEFENDANTS 


BY MR. CLARKE: 
* * * * 


29 Q. And it is, as she has described, a semi-detached house and you 
rent the first and second floors and someone else rents the basement? 
A. That's correct, sir. 
Q. And the stairs that go into the front of the house go entirely into 
your portion of the premises that you occupy ? A. The front entrance? 


Q. The front entrance. A. Yes, sir. 
26 Q. And in the back the stairs that go up to the first floor would go 
into that portion of the house that you occupy entirely? A. That's 
correct. 
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Q. The stairs to the basement would go to the basement apartment 
and you share a laundry room and a furnace room down there? A. Yes, 
sir. | 
Q. You saw the pictures I handed your wife and you could identify 
them? A. Yes, sir. | 
Q. This is your only child; is that right? A. That's correct. 
Q. Did you at any time make any complaint to the real estate 
agent or the owner or any of the employees about the condition’ of the 
premises? A. No complaint, sir. 
Q. Did you rent the premises? A. Yes, sir. 
Q. Prior to renting the premises did you see the premises? 
A. Yes, sir. 
Q. Did you go through the premises? A. Yes, sir. 
Q. Did you walk up and down the back steps of the premises? 
A. I don't recall. 
Q. Did you know there were back steps back there? A Yes, sir. 
Q. And at the time of renting the premises did you make any state- 
ment about the condition of the steps or the rails or anything of that nature? 
A. Yes, sir. 
Q. What did you say? A. I acknowledged the Pate that was 
made to me by the agent who showed the house to me. | 
Q. What statement did the agent who showed the house to you make? 
A. That this was a dangerous condition and that if I had a little boy some- 
thing would have to be put around those steps. | 
Q. What agent was it who said that? A. Mr. Charlie Fowler. 
Q. Does he work for -- A. Newcomb-Jones Realty Company. 
Q. At the time that you rented the house did he make any promises 
to you that he would do anything with respect to that condition? 
A. There was some general discussion concerning the steps and a fence 


around the yard. 


28 Q. Was the yard fenced at the time you rented the premises? 
A. No, sir. 
Q. Was it subsequently fenced? A. Yes, sir. 
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Q. When was it fenced? A. In between the time I signed the 
lease and the time I moved in or within a week or two weeks after I 
moved in. 

Q. And who put the fence up? A. The real estate company. 

Q. Prior to renting the premises did you request that the area be 
fenced? A. Yes, sir, and no, sir. A request as such, in effect, yes, 
sir, I did request that it be fenced. 

Q. What did you say? A. Mr. Fowler first mentioned to me 
that something would have to be done and I agreed with him that it would, 
and it was dropped there. That was all. 

Q. This was before you signed any agreement? A. Yes, sir. 


Q. And did you have any discussion with him about what was going 
to be done? A. No, sir. 


Q. Was that discussion just as to the fencing in of the yard, or did 
that discussion have anything to do with the stairway or the areaway? 
29 A. He promised to put the fence up. This was a condition as to 
renting the property. And at the same time he mentioned the stairway. 


Q. Did he promise that he would put the fence up before you rented 
the property? A. Yes, sir. 

Q. And did he promise he would do anything with respect to the 
stairway or the areaway before you rented the property? A. Not 
specifically promised, I wouldn't say. He only stated that if it was 
necessary it would be fixed. 

Q. But there was a definite promise to put the fence up; isn't that 
right? A. Yes, sir. 

Q. So would I be correct in saying there was a promise to put the 
fence up but just a discussion relative to the steps? A. (Pause.) 

Q. Would that be right, sir? A. I believe that's correct, yes, sir. 

Q. And that discussion also took in the areaway? A. Yes, sir. 

Q. Now, when you moved into the property the fence wasn't up, 
was it? A. The fence around the yard? 

30 Q. Yes. A. Ican't remember whether it was up at the time I 
moved in or whether it was put up within a week after I moved in. 
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Q. Following your moving in, did you personally make any com- 


plaints to the agent or to the owner about the areaway and the back steps? 
A. No, sir, I did not. | 

Q. Do you know of anyone who did make any complaints relative to 
those items? A. My wife informed me that she did. 

Q. Would she inform you in the evening that she had called them 
that day about that condition? A. Yes, sir. 

Q. You wouldn't discuss it ahead of time with her and then ask her 
to call the agent, would you? A, Yes, sir, I did discuss it with her and 
ask her to call. | 

Q. And when was that? A. To the best of my knowledge, it was 
in the spring when the winter was first over and the weather was first 
beginning to get nice after we had moved in in the previous fall, which 
would be, to the best of my knowledge, approximately March or sometime 
like that of '58. | 

Q. Did your wife ever tell you that they were going to do anything 
with respect to the steps or the areaway? A. Yes, sir. 

Q. What did she tell you? A. She told me that she had called 
and that the office manager, Mr. Mundell, had stated that he would send 
someone out to check on it and that the maintenance man from the realty 
company had been out and checked on it and that they had stated they were 
going to fix it. : 

Q. Did she ever tell you that, because of the cost, fave were not 
going to fix it? A. Yes, sir, at some time, but I don't recall when. 

Q. When was the last time, to your knowledge, that your wife made 
any kind of a complaint to the real estate company or the ae A. To 
my knowledge -- I don't know. | 

Q. Isn't it a fact that the boy played out there all that spring of 1958 
and all the summer of 1958 and the fall up to the time of the injury on 
October 15, 1958? A. Did he play out there during that ais 

Q. Yes. A. Yes, sir. | 

Q. And during that time did you do anything about the stairway or 


the areaway? A. No, sir. 
* * 
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[Filed May 21, 1959] 
INTERROGATORIES TO DEFENDANT NEWCOMB-JONES 
REALTY, INC. 
To: Newcomb-Jones Realty, Inc., c/o Galiher and Stewart, Attorneys 
for Defendants, 820 Woodward Building, Washington 5, D. C. 

You are required to answer the following interrogatories, under 
oath, and to file a copy of your answers upon Wallace McGregor, Attorney 
for Plaintiff, 15 10th Street, S. E., Washington 3, D. C., within 15 days. 

1. Inand after September, 1957, has any person in your employ, 
or in privity with you, been advised, notified or otherwise made known of 


the absence of a protective railing or other protective device upon the 


stairways involved in this litigation? 

2. If so, give the name and address of such person or persons, 
the date or dates of such notice, and the manner of such notice, such as 
telephone, verbally, or by letter. 

3. Has the defendant James E. Garris, or anyone acting on his 
behalf, been advised, by your company, or by any person or firm acting 
in privity with you or on your behalf, of the said absence of a protective 
railing or other protective device upon the said stairways? 

4, If so, give the date or dates of such advice, by whom given, to 
whom given and the manner in which given. 

5. Did there come a time when any person in your employ, in your 
behalf or at your request or direction, undertake to look at the said stair- 
ways with the purpose of considering the installation of a protective rail 
or other protective device thereupon? 

6. If so, give the name or names of such persons and the addresses, 
the date or dates of their viewing the said stairways and the capacity of 
such person or persons. 

7, Have you at any time obtained an estimate of the amount of 
money which would be required to install a protective railing or other 
protective device upon the said stairways? If so, give the amount of 
such estimates, and the names and addresses of the persons or firms 


from whom the estimates were obtained, and the dates thereof. 
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8. What was the cost of installing the wire fence around the back- 
yard of the premises 4029 First Street, S. W., Washington, D. C.? 

9. When was the said fence installed, and by whom? | 

10. What instructions or other directions or information have 
you received from the defendant James E. Garris, or any person acting 
in his behalf, in regard to the installation of a protective railing or other 
protective device upon the said stairways? Give the date and manner 
of each such communication. 

11. State the name and address of all witnesses to the accident 
involved in this litigation. 

12. On what defense or defenses do you rely? 

13. State in detail your arrangements with the defendant James E, 
Garris in regard to the rental, and, or, other management or services 
relative to the premises 4029 First Street, S. W., Washington, D. Cc. 

14, If the said arrangement is evidenced by a writing, kindly supply 
a copy thereof, at plaintiff's expense, or arrange with the attorney for 
plaintiff to copy the same. ! 

15. Do you admit that the plaintiff sustained a fall upon the rear 
stairway of the premises 4029 First Street, S. W. on or about October 15, 
1958? 


16. If not, have you received any information or tories to the 


effect that such a fall did occur? 

17. ‘If so, state what information or knowledge you see received, 
in that regard. 
/s/ Wallace McGregor 
Attorney fox peace 


[Certificate of Service] 
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[Filed March 1, 1960] 


IN THE MUNICIPAL COURT FOR THE DISTRICT OF 
COLUMBIA 
Civil Division 


MARK W. MORGAN, an infant, 
by Herbert N. Morgan, his 
father and next friend, 

4029 First Street, S. W. 
Washington, D. C. 


) 
) 
) 
) 
) 
) 
Plaintiff, ) 
vs. ) Civil Action No. M 31682-59 

) 

) 

) 

) 

) 

) 

) 


JAMES E. GARRIS 
T/A Newcomb-Jones Realty, Inc. 


NEWCOMB-JONES REALTY, INC. 


Defendants. 


ANSWERS OF NEWCOMB-JONES REALTY, INC. 
TO INTERROGATORIES 

1. This defendant's attorneys have advised this defendant that the 
use of the language "The absence of a protective railing or other protec- 
tive device upon the stairways. . ." is objectionable in law. Subject 
to the above objection, the only notice or of any information received as 
to the condition of the back stairway of the premises occupied by the 
Morgans in September 1957 was received by Mr. James R. Mundell on 
June 11, 1958, when Mrs. Morgan telephoned the office of this defendant 
to report on some items in and about this property. In this conversa- 
tion, she made casual inquiry as to the possibility or feasibility of some 
sort of screen or device to be placed between the steps and the railing. 

2. See Number 1. 

3. Subject to the objection as contained in answer to interrogatory 
No. 1, the answer to this question is no. 

4. See Number 3. 

5. Subject to the objection as contained in the answer to Inter- 
rogatory No. 1, yes. 
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6. Raymond R, Edwards, 2400 33rd Street, S.E., Washington, D.C.; 
Within a day or two following June 11, 1958; as independent contractor. 

7. Subject to the objection as contained in answer to Interrogatory 
No. 1, the answer to this interrogatory is $35.00 to $40.00; see answer to 
No. 6. : 

8. This defendant's attorneys advise that this interrogatory is 
objectionable in law, since it calls for completely immaterial, irrelevant 
and improper information. Subject to this objection, however, ate answer 
is $115.69. | 

9. This work was completed September 13, 1957, by Raymond R. 
Edwards. 

10. Subject to the objection as stated in answer to Interrogaiory 
No. 1, the answer to this question is none. 

11. There are no known eye witnesses known to this defendant. 

12. The answer to this interrogatory is entirely within the knowledge 
and judgment of the attorneys representing this defendant. | 

13. By written agreement. 

14. This matter should be taken up with this defendant's attorneys. 

15. This defendant can neither admit nor deny the happening of the 
fall as alleged. 

16. As stated in answer to interrogatory No. 15, this defendant has 
no knowledge of the accident. However, was informed by Mrs. Morgan 
that such an accident had occurred. 

17. The only knowledge or information possessed by this defendant 
as to the happening of the accident as alleged, was that as received from 
Mrs. Morgan. | 


NEWCOMB-JONES REALTY, INC. 
By: /s/ James R. Mundell | 


[ Jurat dated March 9, 1960] 
[ Certificate of Service] 


——_————_—_——_— 


[Filed March 11, 1960] ap 


PRE-TRIAL PROCEEDINGS 
STATEMENT OF NATURE OF CASE: 

This is an action for damages resulting from a fall from certain 
steps. Plaintiff, a minor child, sustained injuries as the result of a fall 
from the back porch of premises #4021 1st St., S.W., in the District. 
Plaintiff claims that the defendants are liable in that they failed to pro- 
vide and maintain a protective railing or other protective devices upon 
said porch. Defendant Garris is the owner of the premises and defendant 
Newcomb Jones is the real estate manager, having exclusive control over 
the management of the premises. Plaintiff suffered serious gash to his 
forehead requiring 19 stitches. The adult plaintiff claims out-of-pocket 
expenses as follows: reasonable value of services rendered at D.C. 
General Hosp. on or about Oct. 15, 1958, $40; and Andrews Air Force 
Base Hosp. (reasonable value) - $50; transportation - $10. 


NOTE: This pretrial will be continued. 
Plaintiff given leave to file amended complaint within 5 days of 
this pretrial order. Defendant will file responsive pleadings within 5 


days after receipt of the complaint. 


Dated: March 11, 1960 


/s/ Austin L. Fickling 
Pre-Trial Judge 


[ Filed March 15, 1960] 
AMENDED COMPLAINT FOR NEGLIGENCE 

1. The amount herein controversy exceeds the sum of Three Thou- 
sand Dollars ($3,000.00), exclusive of interest and costs. 

2. On or about September 16, 1957, the said Herbert N. Morgan 
leased the premises, 4029 First Street, S.W. in the District of Columbia. 

3. The said premises, at all times herein mentioned were owned 
by Defendant James E. Garris. 
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4. At all times herein mentioned, Defendant Newcomb-Jones Realty, 


Inc. acted as general agent and manager for Defendant James E. Garris, 
in the rental of the said premises. : 
5. Onor about September 16, 1957, and on numerous occasions 
thereafter until on or about October 15, 1958, the said Herbert N. Morgan 
and his wife, advised the said Newcomb-Jones Realty, Inc. of a dangerous 
condition existing upon the premises, namely: That the back stairs to the 
said premises had no proper protecting rail to prevent the fall of children 
and others into a deep stair well adjacent to the said stairs. 
6. On numerous occasions from September 16, 1957 until October 
15, 1958, Defendant Newcomb-Jones Realty, Inc., by and through agents 
and/or employees, agreed, and promised, that the necessary installations 
would be made to remove the said dangerous condition. | 
7, On numerous occasions between September 16, 1957 and October 
15, 1958, Defendant James E. Garris was also advised of the said condi- 
tion, and agreed and promised to properly correct the same. | 
8. At all times herein mentioned, the Plaintiff, born of the said 
Herbert N. Morgan and his said wife December 8, 1955, was = occupant 
of the said premises. 
9. Onor about October 15, 1958, Plaintiff sustained a fall from the 
said stairs into the said stair well. 

10. The said fall was caused by the negligence of defendants, or 
either of them, in failing to install a proper protecting rail upon the said 
stairs. : 

11. Plaintiff alleges that the said stair well isa common ‘way main- 
tained by the Defendants for the use of the tenants upon the said premises. 

As a result, the Plaintiff sustained severe physical injuries, suffered 
great pain of body and mind, received permanent facial scars, and will 
continue hereafter to suffer great pain of body and mind. : 

Wherefore, Plaintiff demands judgment against defendants, or either 
of them, in the amount of $50,000.00 plus interest and costs. | 
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JURY DEMAND 
Plaintiff, by and through his attorney, hereby demands Trial by 
Jury or the issue of in this course, and herewith tenders the prescribed 


fee for such purpose. 


/s/ Wallace McGregor 
15 Tenth Street, S.E. 
Washington 3, D. C. 
Attorney for Plaintiff 
[ Certificate of Service] LI 6 0538 


[Filed March 18, 1960] 
MOTION OF DEFENDANTS FOR SUMMARY J UDGMENT 
Come now the defendants, through their counsel, and respectfully 
move this Court to grant summary judgment in their favor, inasmuch as 
there is no material issue of fact and, as a matter of law, judgment should 
be granted in favor of these defendants. In support of said motion, defend- 
ants respectfully direct the attention of this Court to the depositions of the 
plaintiffs as filed herein, the Lease between the parties attached hereto, 
and the points and authorities filed in support of this motion, which points 
and authorities are prayed to be read as a part hereof. 
GALIHER & STEWART 


By: /s/ Frank J. Martell 
Attorneys for Defendants 
1215 - 19th Street, N.W. 
STerling 3-5486 


NOTICE TO: Wallace McGregor, Esq. 
Attorney for Plaintiff 
15 Tenth Street, S.E. 


Please take notice that the above motion will be called for hearing 


at a time and place designated by the Assignment Commissioner. 


/s/ Frank J. Martell 
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POINTS AND AUTHORITIES 
Although the amended complaint as filed by plaintiffs’ counsel 
attempts to set forth a cause of action, the deposition of the plaintiffs 
taken by counsel for defendants on May 11, 1959, refutes almost entirely 
the allegations contained in plaintiffs’ Amended Complaint, and said testi- 


mony shows, that as a matter of law judgment should be entered in favor 
of these defendants. 
The deposition reveals that the plaintiffs were tenants of the property 


owned by defendant, Garris, and occupied the top two floors of said private 
dwelling. The basement of said dwelling was rented to another tenant. The 
accident complained of involving the minor plaintiff allegedly occurred on 
the rear porch. The tenant of the basement would not have to use any por- 
tion of the premises as rented to the plaintiffs. The steps upon which the 
accident occurred are exclusively for the use and benefit of the plaintiffs 
herein. According to the testimony of Mrs. Morgan, the minor plaintiff 
fell from the top of the basement steps after losing his balance. The 
negligence alleged as to these defendants is the failure to install some 
sort of screening or mesh between the risers of the steps and the railing 
of the steps. In this connection, this case is factually similar to a case 
decided in our United States Court of Appeals, Harrison v. Mortgage In- 
vestment Company, 61 App. D.C. 155, 58 F.2d 881. This case involved 
an injury to an infant plaintiff who had fallen from an iron stairway lead- 
ing from an apartment occupied by the parents of the infant. There were 
two iron railings on each side of the stairway and it was contended that 
the landlord should have closed the opening between the two iron railings 
on each side of the stairway so as to prevent an infant using the stairway 
from falling through the open space. These guard railings were in the 
same condition at the time of the accident as at the time of the letting and 
the trial court sustained a demurrer to the declaration. This Court stated: 
"The whole case, therefore, turns upon the question 

whether the landlord should have anticipated the use of the 

stairways by an unattended child and have so protected ¢ or 

screened the openings or sides that it would have been practi- 

cally impessible for an injury to occur in such use as a result 


20 
of falling through or over the sides of the steps. We know 
of no rule in the relationship of landlord and tenant which 
imposes such a duty." 
Further in its opinion, this Court stated: 

"In the case at bar, the injury happened not because of 
a defect in materials or workmanship but because of the 
character of the structure itself. As it was originally, and 
as it was at the time of the injury, it was reasonably safe 
and sufficient to provide safe passageway to anyone using it 
with due care, and while ordinarily a small child is not to 
be held responsible for contributory negligence, still, before 
the owner of the premises can be held liable, there must be 
a failure on his part to perform a duty which the law imposes. 
Unless there is such failure, obviously there can be no re- 


covery, and we think there is no law which imposes on the 


landlord a duty to provide safeguards not otherwise neces- 


sary in the ordinary use of the property because of the pos- 
sibility of injury to a small child. Here the parents leased 
the apartment with knowledge of the structural condition of 
the stairway. They made no complaint and exacted no 
promise to change the condition, and thereby they assumed 
whatever danger there was in the use of the stairway so 

long as it was not allowed to get into disrepair. Neither 

the one or the other of them would now be heard to com- 
plain of an injury resulting alone from the structural 
character of the stairs, and, in our opinion, their infant 

child stands in no better position. She was using the prem- 
ises in the right of her parents as tenants, and if the circum- 
stances are such that they cannot recover, neither can she." 
(Cases cited). 

In an effort to escape the legal proposition as advanced in the 


Harrison case, plaintiff's counsel has attempted to place the instant 
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case in an entirely different posture by alleging in the Amended Complaint 


that numerous warnings were given to defendants by plaintiffs from the 
time they first occupied the involved premises, September 16, 1957, up 
until the time the accident allegedly occurred, October 15, 1958. How- 
ever, on page 26 of the deposition, the male plaintiff was asked the follow- 
ing question: "Did you at any time make any complaint to the real estate 
agent or the owner or any of the employees about the condition of the 
premises?" The answer of the male plaintiff at that time was: "No 
complaint, sir." Also, the female plaintiff testified on page 10 of the 
deposition that the first time she complained to an agent of defendant 
realty company was in March 1958. Asa result of this call, a workman 
appeared at the premises occupied by the plaintiffs and made an estimate 
of the amount of money that would be required to install a screen or grate 
in conformance with the request of the plaintiffs. The female plaintiff 
was subsequently informed that the installation cost would be too great. 

The law in the District of Columbia between landlords and tenants 
is well settled in situations of this type. In Lawler v. Capital City Life 
Insurance Co., Inc., 62 App. D.C. 391, 68 F. 2d 438, the plaintiff, Lawler, 
was injured when a railing against which he was leaning while talking to 
a friend gave way and he fell into the area-way below. The tenant of the 
premises was a union in which plaintiff was a member, but the union was 
not made a defendant in the suit. The trial court directed a verdict for 
the defendant owner of the building, and our Court of Appeals affirmed 
on the ground that (a) the owner not having agreed to repair, the duty of 
maintenance was upon the tenant in possession; (b) if any right of action 
accrued by the accident, it lay against the union (the tenant); (c) there was 
no implied warranty that the building was safe or well built. | 

In Fortner v. Moses, 44 A. 2d, 660, plaintiff was injured when she 
fell through the floor of the back porch of a house she and her husband 
had rented from defendant for several years. When the rental agent came 
to collect the rent, the weaknesses in the back porch were shown to him 
and he promised that repairs would be made promptly, but none were in 
fact made. Thereafter, plaintiff was injured. The trial court directed a 
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verdict for the defendant, The judgment was affirmed by our Municipal 
Court of Appeals on the ground, (a) that there was no consideration for 
the promise to repair; and (b) that the promise to repair was made after 
the lease was executed and hence was not part of the original contract. 

In Bowles v. Mahoney, 91 U.S. App. D.C. 155, 202 F. 2d 320, cert. 
den. 344 U.S. 935, the defendant Bowles leased a house to one Gaither, 
who lived there for some years with his sister and her small son Ralph 
Mahoney. The house stood on a lot which was about six feet higher than 
the street level. A narrow passageway was cut through at street level 
along one boundary of the lot to the rear of the house and a retaining wall 
was built to protect the way. Mahoney was injured when the wall caved 
in while he was playing in the passage way. Two years prior to the acci- 
dent, Mahoney's mother notified the rental agent that the wall was cracked, 
but the agent refused to make repairs. 

Mahoney sued the owner Bowles for failure to keep the wall in repair. 
The trial court refused to direct a verdict for Bowles and the jury brought 
in a verdict for Mahoney. On appeal, the judgment was reversed, the U.S. 


Court of Appeals stating: (a) plaintiff was in the same legal status as the 


tenant; (b) that Bowles had not agreed to repair or conceal any defect in 
the premises; (c) that the lease was made in 1936, and the wall cracked in 
1946; (d) that absent any statute or contract duty, the lessor was not liable 
for any injury from a defect occurring during the term of the lease; (e) 
that the lessor parts with entire control and possession during the lease 
and the tenant by the silence of the lease assumes liability for repairs 
and is liable for accidents due to his negligence in allowing the premises 
to get out of repair. 

In our instant case it is readily apparent that the tenants Morgan 
had entire control over this area where the fall occurred; that even if 
there was a promise to repair, which both defendants deny, that there 
was no consideration for this promise to repair; and further, that their 
promise to repair, which again is denied by the defendants, was made 


after the lease was executed and hence was no part of the original contract. 
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It is respectfully submitted that on the basis of the testimony of 
the plaintiffs themselves as contained in their deposition, and notwiti- 
standing the allegations as made in plaintiffs' Amended Complaint, that 
judgment should be entered for the defendants. 
GALIHER & STEWART 
By /8/ Frank J. Martell 
Attorneys for Defendants 


1215 - 19th Street, N.W. 
STerling 3-5486 | 


[ Certificate of Service] 


ORDER 
Upon consideration of the pleadings, exhibits and depositions filed 
herein, and it appearing to the Court that there is no material a of 
fact, it is this 5th day of May, 1960, 
ORDERED that defendants' Motion for Summary Judgment be 
granted. 


/s/ Austin L. Fickling, Judge 


THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 


No. 2647 


Mark W. Morgan, an infant, by Herbert N. Morgan, his Father 
and next friend, APPELLANT, 


Vv. ' 
James E. Garris and Newcomb-Jones Realty, Inc., APPELLEES. 
Appeal from The Municipal Court for the | 


District of Columbia, 
Civil Division. 


(Argued October 31, 1960 Decided February 8, 1961) 


Wallace McGregor for appellant. 


Frank J. Martell, with whom Richard W. Galiher and William E. 
Stewart, Jr., were on the brief, for appellees. 
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Before HOOD and QUINN, Associate Judges, and CAYTON (Chief 
Judge, Retired) sitting by designation under Code §11-776(b). 

QUINN, Associate Judge: Appellees were the owner and real estate 
agent of premises'on which appellant, an occupant, sustained personal 
injuries as a result of a fall from a stairway. In this suit for damages, 
appellant, through his father as next friend, charged appellees with neg- 
ligently maintaining the stairway by failure to install an adequate railing. 
After depositions were taken, the court granted summary judgment against 
appellant and this appeal followed. 

Appellant, a child nearly three years of age, lived with his parents 
in a two-story house leased from appellees. Two other tenants occupied 
a section of the basement, with the remaining space allocated to common 
storage and laundry facilities. At the rear of the dwelling two adjacent 
stairways provided means of entry. The first, protected by a single pipe 
handrailing along each side, led to the Morgans' living quarters while the 


second descended to the basement's only entryway. This was the site of 


the accident upon which the instant suit is based. On October 15, 1958, 
appellant lost his balance climbing the stairs to the first floor and fell 
under the pipe railing into the open basement stairwell below. 

The parties signed the lease to this house in September 1957. Dur- 
ing preliminary negotiations a representative of appellee Newcomb-Jones 
Realty, according to plaintiff's father, stated: ''That this was a dangerous 
condition and that if I had a little boy something would have to be put around 
those steps.” When asked whether the agent promised to correct the condi- 
tion, Mr. Morgan answered, "Not specifically promised, I wouldn't say,” 
put "There was some general discussion concerning the steps * * * ." 
Mrs. Morgan testified that she requested a protective screen to cover 
the opening in March 1958 but that appellees declined to comply because 
they regarded the estimated cost as excessive. 

The foregoing constitutes the substance of depositions taken of the 
Morgans. On these undisputed facts the trial court's award of summary 
judgment for appellees was undoubtedly correct. 
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Absent agreement or other statutory or regulatory duty it is 
established that a landlord is relieved of liability for injuries caused 
by defects on premises which he has surrendered to the full control of 
a tenant. Furthermore, even where the landlord retains control over 
the affected area, he is only obligated to exercise due diligence in correct- 
ing conditions of deterioration and disrepair. He is not required to con- 
vert what is structurally sound to a more desirable form, 2 for the land- 
lord's duty extends to maintaining the property, not improving it. 
At the time of the letting the Morgans recognized that the ‘stairway 
was inadequate to protect a child from falling off the steps. Despite 
their apprehension, the Morgans rented and took possession of the premises 
without exacting a commitment from appellees to remedy the condition. In 
so doing, they acquired complete control of the stairway and assumed the 
risk of its unsafe character. Unlike the stairway leading to the basement, 
this one was for the Morgans' exclusive use. Under these circumstances 
appellees may not be held responsible for failing to enclose the sides of 
the stairway. | 


Attirmed. 


: Lawler v. Capital City Life Ins. Co. 62 App. D.C. 391, 68 F. 2d 438 (1933); 
Hariston v. Washington Housing Corporation, D.C. Mun. App.,45 A.2d 287 (1946). 


2 Harrison v. Mortgage Inv. Co., 61 App. D.C. 155, 58 F.2d 881 (1932); 1 Tiffany, 
Real Property 8109 (3d ed. 1939). 


| Filed February 15, 1961] 
PETITION FOR REHEARING 

Appellant petitions this Honorable Court fora rehearing, stating as 
grounds therefor that the single pipe handrailing along the stairs from 
which appellant fell violated the provisions of the Housing Regulations of 
the District of Columbia, which violation is at least evidence of negligence 
under the doctrine recently set down in Whetzel v. Jess Fisher Management 
Co. (1960), _U.S. App. D.C.__, 262 F.2d 943. For this reason, as is 
more fully discussed in the Brief in support of this petition, there was a 
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genuine issue of fact. The trial court should not have granted appellees’ 
motion for summary judgment which was affirmed in the opinion of this 
Court on February 8, 1961. Appellant submits that the judgment below 
should be reversed and this cause be permitted to proceed to a trial on 
the merits. 


/s/ Daniel I. Sherry and 
Wallace McGregor, 
Attorneys for Appellant, 
231 Tower Building, 
Washington 5, D. C. 


[ Certificate of Service] 


ORDER DENYING PETITION FOR 
REHEARING 


Wednesday, March 1, 1961 


On consideration of the Petition for Rehearing filed by appellant in 


the above-entitled case, the Opposition to said Petition, and the Reply 
Brief in Support of the Petition for Rehearing, it is Ordered by the Court 
that the Petition be and it is hereby denied. 


[ Filed March 7, 1961] 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


MARK W. MORGAN, an infant, 
by Herbert N. Morgan, his 
father and next friend, 


) 
) 
Petitioner, ) 
v. ) No. 16,247 
) 
) 
) 
) 


JAMES E. GARRIS 
and 
NEWCOMB-JONES REALTY, INC., 


Respondents. 


PETITION FOR ALLOWANCE OF AN APPEAL 


Petition is hereby made by Mark W. Morgan, an infant, by Herbert 
N. Morgan, his father and next friend, for allowance of an appeal from 
the judgment of the Municipal Court of Appeals for the District of Colum- 
bia entered on February 8, 1961, Petition for Rehearing denied the first 
day of March, 1961, in a cause entitled Mark W. Morgan, an infant, by 


Herbert N. Morgan, his father and next friend, Appellant v. James E. 


Garris and Newcomb-Jones Realty, Inc., Appellees, No. 2467 in said 
Municipal Court of Appeals, in favor of James E. Garris and Newcomb- 


Jones Realty, Inc. against said Mark W. Morgan, etc. 


/s/ Daniel I. Sherry and 
Wallace McGregor, 
Attorneys for Petitioner, 
231 Tower Building, 


[Certificate of Service] Washington 5, D. C. 


[ Filed April 13, 1961) 


BRIEF FOR RESPONDENTS IN 
OPPOSITION TO PETITION FOR ALLOWANCE OF AN APPEAL 


United States Court of Appeal Eas 
pee conn 
- JUL 25 1961 


Sroph ls Maral 


BRIEF FOR APPELLANT 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 16,247 


MARK W. MORGAN, 
An Infant, 
by Herbert N. Morgan, His Father and Next Friend, 


Appellant, 


JAMES E. GARRIS 
and 
NEWCOMB-JONES REALTY, INC., 


Appellees. 


Appeal from a Judgment of the Municipal Court 
of Appeals for the District of Columbia 


ALBERT T. HAMLIN 
DANIEL L. SHERRY 


Reeves, Robinson, Rosenberg, 
Sherry & Hamlin 

1343 H Street, N. W. 

Washington 5, D. C. 


Counsel for Appellant 


ROBERT 1. THIEL 


(i) 


STATEMENT OF QUESTIONS PRESENTED 


1. Is Chapter 2 of the District of Columbia Housing Regulations, 
known as the Housing Code, applicable to dwellings containing two or 


less families? 


2. Where the record and the opinion of the Municipal Court of 


Appeals disclose a patent violation of the Housing Code which caused 


the injuries complained of in tenant's action for negligence against his 


landlord, but this violation was not called to the attention of the Court 
below until the Petition for Rehearing of its decision affirming a sum~- 
mary judgment for the landlord, was this plain error which the Court 


below should have considered? 


3. Is the statement in the Opinion below that "the landlord... 
is not required to convert what is structurally sound to a more desirable 
form, for the landlord's duty extends to maintaining the property, not 


improving it" correct if the conversion is required by the Housing Code ? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 


CONCLUSION 


CASES 


Whetzel v. Jess Fisher Management Co., 
108 U.S. App. D.C. 385, 282 F. 2d 943 


STATUTES AND REGULATIONS 


Title 11, Section 306, D.C. Code (1951 Ed., as amended) 


District of Columbia Housing Regulations: 
Sec. 2102 
Sec. 2501 
Sec. 2508 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,247 


MARK W. MORGAN, 
an infant, by 
HERBERT W. MORGAN, 
his father and next friend, 


Appellant, 


JAMES E. GARRIS 
and 
NEWCOMB-JONES REALTY CO., INC., 


Appellees. 


Appeal from a Judgment of the Municipal Court 
Of Appeals for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Action was brought on a complaint for negligence in the United 
States District Court for the District of Columbia pursuant to the provi- 
sions of Title 11, section 306 of the D. C. Code (1951 ed. as amended). 
The case was certified to the Municipal Court for the District of Columbia 
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and at the pre-trial hearing in this latter Court, appellant was allowed 
leave to file an Amended Complaint. Defendants below filed a Motion 
for Summary Judgment (J.A. p. 18) which was granted by the Municipal 
Court (J.A. p. 23). An appeal was taken to the Municipal Court of Ap- 
peals, and that Court affirmed the judgment (J.A. p. 23). A Petition for 
Rehearing was denied (J.A. p. 26). A review of this judgment is now 
being sought pursuant to the provisions of Title 11, section 773 of the 

D. C. Code (1951 ed., as amended). 


STATEMENT OF THE CASE 


As may be seen from the opinion of the Municipal Court of Ap- 
peals, with whose summary of the facts appellant agrees, appellees were 
the owner and real estate agent of premises on which appellant, an oc- 
cupant, sustained personal injuries as a result of a fall from a stairway. 


Appellant, a three year old, lived with his parents ina two-story 
house leased from appellees. Two other tenants occupied a section of 
the basement, with the remaining space allocated to common use. At 
the rear of the dwelling, two adjacent stairways provided means of entry. 
The first, protected by a single pipe handrailing along each side, led to 
appellant's living quarters, while the second descended to the basement. 
This was the site of the accident. On October 15, 1958, appellant lost 
his balance climbing the stairs to the first floor and fell under the pipe 
railing into the open basement stairwell below. 


The site of the fall is illustrated in the photograph, defendant's 
exhibit 2 (J.A. pp. 7-8); appellant fell from the step marked with the 
"x" (J.A., pp. 7-8). The wire mesh appearing in the photograph was 
installed two days after the fall (J.A., p. 7). 


Appellant brought this action for damages on a Complaint for 
Negligence (J.A., p. 1) in the United States District Court. The case 


was certified to the Municipal Court, where the pretrial proceedings 
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were held (J.A., p. 16). The pretrial order states in part: 


Plaintiff claims that the defendants are liable in 
that they failed to provide and maintain a protective 
railing or other protective devise upon said porch.” 
At the pre-trial, leave was given to amend, and an Amended Com- 
plaint for Negligence was filed (J.A., p. 16), which avers: 
10. The said fall was caused by the negligence | 
of defendants, or either of them, in failing to install a © 
proper protecting rail upon the said stairs." 
The response was a Motion for Summary Judgment (J.A., p. 18) which 
was granted (J.A., p. 23). On appeal, this judgment was affirmed (J.A., 
p. 23). 


It does not appear that the doctrine of Whetzel v. Jess Fisher 
Management Co., 180 U.S. App. D. C. 385, 282 F. 2nd 943, was raised 
until the Petition for Rehearing, although it appears that Richard W. 
Galiher and William E. Stewart, Jr., two of the attorneys of record for 
the appellees, were also the attorneys of record for the appellee in the 
Whetzel case. 


STATEMENT OF POINTS 


1. The trial Court erred in granting appellees’ Motion for 
Summary Judgment and the Municipal Court of Appeals for the District 
of Columbia erred in affirming the judgment of the trial Court. 


2. The trial Court erred in not applying the provisions of Chapter 
2 of the District of Columbia Housing Regulations to the situation 


presented by this case wherein there is a dwelling containing two or 


less families. 


3. Where the record and the opinion of the Municipal | Court of 
Appeals disclose a patent violation of the Housing Code which caused 
the injuries complained of in tenant's action for negligence against his 
landlord, which violation was not called to the attention of that Court 
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until the Petition for Rehearing of its decision affirming a summary 
judgment for the landlord, the Court erred in not considering this point 
under the "plain error" doctrine. 


4. The Court erred in holding that "the landlord. . . is not required 
to convert what is structurally sound to a more desirable form, for a land- 
lord’s duty extends to maintaining the property, not improving it" when 
the conversion of which that Court spoke is required by the Housing Code. 


SUMMARY OF ARGUMENT 


I. The breach of the housing regulations by the appellee-landlord 


may constitute negligence per se or some possible evidence of negligence, 


depending on the facts developed at trial applied in accordance with the 
standards discussed by this Court in Whetzel v. Jess Fisher Management 
Co., 108 U.S. App. D.C. 385, 282 F. 2d 943, so as to create a question of 
fact for the jury to decide. 


Il. Chapter 2 of the District of Columbia Housing Regulations is 
applicable to dwellings containing two or less families, and, thus, should 
have been applied in the instant case. 


Ill. The appellee-landlord had a duty to do more than "maintain 
the property" as stated in the Opinion of the Court below. The Housing 
Code contemplates more than mere basic repairs and maintenance and 
in the instance case required that the landlord convert the premises to 
provide a healthy and safe place for human habitation. 


IV. Although the duty imposed by the Housing Code and the Whetzel 
doctrine were not specifically called to the attention of the Courts below 
until the Petition for Rehearing, the grant of the appellee-landlord's 
motion for summary judgment was such "plain error" as should have 


been considered by the Municipal Court of Appeals. 


ARGUMENT 
I 


The opinion of the Municipal Court of Appeals affirming summary 
judgment for the defendant while patently indicated that the accident was 
caused by a violation of the Housing Code so departs from the law as ap- 
plied by this Court in Whetzel v. Jess Fisher Management Co., 108 U.S. 
App. D.C. 385, 282 F. 2d 943, as to justify reversal by this Court. 


As the lower Court states: 


" |, , appellant lost his balance climbing the stairs to © 
the first floor and fell under the pipe railing into the 
open basement stairwell below." 

(J.A., p. 24) 


The stairway is described as "protected by a single pipe handrailing 
along each side. . ." (J.A., p. 24) 


The Housing Code provides, in the part contemplating "more than 


mere basic repairs and maintenance": 


"Sec. 2508 — Stairways, Steps and Porches. 


Stairways, steps and porches shall be firm, and the 
walking surfaces shall be sufficiently smooth so as to be 
readily cleaned and provide safe passageways free of 
tripping hazards, Treads shall be reasonably level and 
in any flight evenly spaced. * * * 


* * * 


All stairwell openings shall have a balustrade or other 
guard along the entire length of any open, unprotected — 


side. Open porches forty-two inches or more above the 
ground shall have balustrades or other guards not more 
than forty-two inches in height, along the entire length 
of any open, unprotected side. Open porches less than: 
forty-two inches but more than twenty-four inches above 
the ground shall have balustrades, or other guards not 
more than forty-two inches in height, or a top rail not | 
more than forty-two inches above the porch floor with | 
an intermediate rail approximately midway between the 
floor and top rail, along the entire length of any open — 
unprotected side. The vertical distance from the toni of 
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any handrail, balustrade, or other guard to the surface of 

any stair tred shall be not less than thirty-one inches. 

All steps, rails, balustrades, or other guards shall be of 

sound materials and securely fastened." (Emphasis sup- 

plied) 

The American Everyday Dictionary, Random House, defines 
palustrades as "a series of balusters supporting a railing,"" and 
paluster as "one of a series of short pillarlike supports for a railing, 
as of a staircase." 


There was no "balustrade or other guard” to protect petitioner 
from falling into the basement stairwell. This breach of the housing 


regulations may be negligence per se of evidence of negligence, depend- 


ing on the facts developed at trial applied in accordance with the stand- 
ards discussed in the Whetzel case. 
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The summary denial of the Petition for Rehearing below leaves 
unanswered the important question of whether or not the Housing Code 
is applicable to dwellings containing two or less families. 


Chapter 2 of the Regulations, the Housing Code, involved in this 
case, provides: 

"Sec. 2102 — Scope. The regulations contained in 

this Code shall apply to every premises or part thereof 

occupied, used, or held out for use as a place of abode 

for human beings." 

The Whetzel case involved a dwelling containing more than two 
families and therefore the authority of the D.C. Code (1951 ed.), Sec. 
47-2328, was held to be sufficient authority for that case. Footnote 13, 
108 U.S. App. D.C. at 391, 282 F. 2d at 949, states: 

‘it is unnecessary to decide whether there is statutory 


authority sufficient to support the application of Chapter 2 
to dwellings containing less than two families. SO Sw 
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The footnote then goes on to quote the statutory authority from which 
there inferentially appears to be ample authority to apply the Housing 
Code to the dwelling in this case. 


mm 


The opinion below, which indicates that “the landlord's duty extends 
to maintaining the property, not improving it (J.A., p. 25), is not in accord 
with the purpose of the Housing Code or the decision of this Court in the 
Whetzel case. | 


Sec. 2501 of the Housing Code provides: 


* * * This part of the Code contemplates more 
than mere basic repairs and maintenance to keep out 
the elements; its purpose is to include repairs and 
maintenance designed to make a premises or neighbor- ° 
hood healthy and safe.” 


Sec. 2508 requiring stairwell guards is quoted above. In Whetzel 
this Court stated: oe 


"Thus it appears that 2301 imposes upon the appeliee 
a duty of care toward its tenants. This duty can be satisfied 
either by making the necessary repairs or by terminating 
the use of the premises as a place of human habitation. 
Breach of that duty is, according to the principles we have 
discussed, at least evidence of negligence." 


108 U.S. App. D.C. at 392 


IV 


Although the duty imposed by the Housing Code and the Whetzel 
doctrine were not specifically called to the attention of the Courts below 
until the Petition for Rehearing, the grant of the landlord's motion for 
summary judgment was plain error and the Court below has the inherent 
power to pass upon such error. : 


The Court below has this power although it has no such rule as 
Rule 17 (g) of this Court. 
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Further, this Court now has the power to consider not only the 
plain errors already indicated, but also the statement of the Court 
below that petitioner's parents "assumed the risk" of the unsafe 


stairway. 


This aspect was discussed in Whetzel, 108 U.S. App. D.C. at 392, 
393, 282 F. 2d at 950, 951, as to the possible contributory negligence 
of the appellant there by occupying nonconforming premises. This 
Court pointed out "that there are questions generally for the jury to 
resolve upon a consideration of all the circumstances. . ."". Among 
the relevant circumstances mentioned are: 
"the amount of rental and term of lease, on the one 
hand, against the extent and nature of the defect and cost 
of repair on the other, and the bargaining position of the 
parties...” 
108 U.S. App. D.C. at 393, 282 F. 2d at 951 
It was plain error for the trial judge to resolve the factual issues 


presented by granting the motion for summary judgment. 


CONCLUSION 


The instant case is controlled directly by the Opinion of this 
Court in the Whetzel case and the Court below in its Opinion, has so 
departed from the doctrine of the Whetzel case as to merit considera- 


tion and reversal by this Court. 


Appellant urges that, on all points, the case should be reversed 


and remanded for a trial upon the factual issues presented. 
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STATEMENT OF QUESTIONS PRESENTED 


Appellees respectfully disagree with Appellant's statement of 
questions presented. In the opinion of Appellees, the questions 
presented are: 


1. May this Court be called upon to review an alleged 
error committed by'the Municipal Court, and which alleged error 
was repeated and affirmed by the reviewing Municipal Court of 
Appeals, when the point of law upon which the alleged error is 
predicated was never raised by Appellant in the trial court and was 
not raised by Appellant in the Municipal Court of Appeals until after 
argument and decision of that latter Court, when Appellant for the 
first time injected the alleged error into the record in his Petition 
for Rehearing? 


2. Was there any genuine issue of material fact presented 
to the trial court which precluded that court from granting summary 
judgment in favor of Appellees? 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,247 


MARK W. MORGAN, 
An Infant, 
by Herbert N. Morgan, His Father and Next Friend, 


Appellant, 


JAMES E. GARRIS 
and 
NEWCOMB-JONES REALTY, INC., 


‘Appellees. 
Appeal from a Judgment of the Municipal Court 


of Appeals for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


In the Complaint as originally filed in this case, Appellant alleged 
that Appellees negligently failed to install a rail upon the stairway so 
as to prevent children from falling from the back porch of the leased 
premises (J.A. pp. 1, 2). Answer was filed by Appellees denying their 
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alleged negligence and further denying other allegations of the Complaint 
(J.A. p. 3). 


Depositions of the parents of the minor child were taken by counsel 
for Appellees wherein it was revealed that prior to the execution of the 
lease between Appellant and Appellees, Appellant had inspected the 
leased premises and the yard; that he was aware that the back porch 
steps which were for the exclusive use of Appellant and his family might 
be hazardous for an infant (J.A. 8, 9). Further, that there was no 
promise nor agreement by the agent of Appellee, Newcomb-Jones Realty, 
to correct or alter the condition of the involved steps or railings; that 
the Appellant and his family moved into the premises in September 1957; 
that on several occasions beginning in March 1958, the wife of Appellant 


had called Appellee, Newcomb-Jones, and requested corrective measures 


be taken as to the involved railing (J.A. 10, 11); that in response to these 
expressions or requests, an estimate of the cost was made in April or 
May of 1958, by a representative of Appellee, Newcomb-Jones, but Appel- 
lee declined to make any alteration to the premises because of the ex- 
cessive costs (J.A. 11). 


The accident of October 15, 1958, occurred, according to Mrs. 
Morgan, who was apparently the only witness, when the infant, then ap- 
proximately 32 or 33 months old, contrary to his mother's instructions 
to him, climbed these stairs by himself, and refused to go back down 
(J.A. 6, 8). While standing on the top step, he then apparently lost his 
balance and fell (J.A. 8). 


It also appeared from the depositions of Mr. and Mrs. Morgan that 
Mr. Morgan had never made any complaint to Appellees about the con- 
dition of the premises (J.A. 11), and that although the infant had played 
in the back yard in the Spring, Summer and Fall of 1958, Appellant him- 
self had done nothing about the condition of the stairway or rail (JA. 11). 
It was the further testimony of Mrs. Morgan that she had not done any- 
thing herself about the condition of the steps or rail and had secured no 
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estimates for the cost of any repairs to this portion of the premises 
(J.A. 6). | 


Counsel for Appellant then served interrogatories for answer by 


Appellee, Newcomb-Jones (J.A. 12, 13). These were subsequently 
answered (J.A. 14, 15), and which answers to said interrogatories were 
never controverted by Appellant. 


After obtaining leave of court at the time of pretrial, Appellant 
filed an Amended Complaint, which raised for the first time an additional 
charge of negligence, i.e., that of the Appellees' failure to maintain the 
stairwell as allegedly a common way. (J.A. 16, 17) Instead of answer- 
ing, Appellees filed their motion for summary judgment. Opposition to 
this motion was filed by Appellant. After argument, this motion was 
granted. The Municipal Court of Appeals affirmed the granting of sum- 
mary judgment by the Municipal Court. 


A complete review of all pleadings and briefs as filed by Appellant 
in the Municipal Court and Municipal Court of Appeals fails to disclose 
any reference to an alleged breach by Appellees of the Housing Regula- 
tions, until Appellant filed a Petition for Rehearing after the | decision and 
opinion of the Municipal Court of Appeals in affirming the granting of 
summary judgment in favor of Appellees. 


SUMMARY OF ARGUMENT 


1. As Appellant concedes in the record and brief as filed i in this 
Court, the alleged violation by Appellees of a Housing Regulation of the 
District of Columbia was inieciedas.an alleged issue which should have 
precluded the Municipal Court from granting summary ju ment in favor 
of Appellees, only after the decision of the Municipal Court of Appeals 
affirming the action of the trial court. It is Appellees' position that the 
raising of such an issue in this Court comes too late, since an appellate 
court cannot and will not answer questions which are raised for the first 
time on appeal. | 
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2. The granting of summary judgment by the Municipal Court in 


favor of Appellees and the subsequent affirmance by the Municipal Court 
of Appeals was not error, since there was no material issue of fact 
presented by the evidence and Appellees were entitled to judgment as a 
matter of law. 


3. The record in this case amply demonstrates the factual situa- 
tion upon which the Municipal Court of Appeals held that Mr. and Mrs. 
Morgan assumed the risk of the continued use of the involved steps and 
railing. 


ARGUMENT 


1. It has long been settled law in this as well as all other juris- 
dictions that an appellant may not for the first time raise an issue on 
appeal and that a reviewing court will not hold a trial court in error for 
failure to decide an issue not placed before the trial court in a civil 
action. An appellate court cannot sit as a trier of facts and cannot decide 
questions not urged, tried, or presented, in the court or courts below. 


As stated by this Court in the case of Carr v. Corning, 86 U.S. 
App. D.C. 173, 182 F.2d 14: 


"An appellate court cannot be the trier of facts, and par- 
ticularly it cannot decide a question of fact upon evidence 
which is not in the record. We cannot make findings of fact 
different from the allegations of the pleadings and affidavits 
upon which summary judgment or dismissal was entered 
below; nor can we consider the contents of the so-called 
Strayer Report which was not before the trial court and is 
not in the record here . . - - We cannot resolve such differ- 
ences. These cases, like all others, must be decided, so 
far as their facts are concerned, upon the records made in 
the trial court . . . . Neither the cases cited nor the author- 
ities hold that a court may take judicial notice of the view 
of one particular person upon a disputed question of fact, 
such statement not having been submitted upon the record." 
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In another decision in similar vein, this Court held in Riley v. 
Titus, 89 U.S. App. D.C. 79, 190 F.2d 653, cert. denied, 72 S.Ct. 82, 
342 U. S. 855, 96 L. Ed. 644, rehearing denied, 72 S. Ct. 179, 342 U.S. 
889, 96 L. Ed. 667: 


"Appellant has however, on her own motion, submitted affi- 
davits and other papers to this court which indicate that the 
statute may well have been complied with. But the record 
is confused. Even were it appropriate in reviewing summary 
judgment for this court to consider additional affidavits not 
before the District court, as to which we express no opinion, 
we do not think that this would be a proper case. "We cannot 
draw conclusions by speculation where the data necessary 
for certainty was not given in the trial court.’" 


Again, in the case of Baldi v. Ambrogi, 67 App. D.C. 101, 89 F.2d 
845, this Court held: | 


"Nothing is better settled than the rule that one may not try 
a case upon one theory and then reverse the judgment against 
him in the appellate court upon another inconsistent theory 
which is not presented, urged, or tried in the court below. 
[Citing cases]." 


In another very recent decision of this Court, Madison v. Phillips, 
103 U.S. App. D.C. 11, 254 F.2d 340, this Court held in a per curiam 
opinion that: 


"Most of the issues presented on this appeal are raised for 
the first time in this court. Appellant's attorney vigorously 
urges that this court is vested with the power, under both 
Rule 17(i) and decisions of this court, to consider such 
issues. However, under the circumstances of this case, we 
see no reason to exercise this discretion.” 


Other cases decided by this Court and also by the Municipal Court 


of Appeals on this issue are: Brown v. Rudberg, 84 U.S. App. D.C. 221, 
171 F.2d 831; Bedrosian v. Wong Kok Chung, 33 A. 2d 811; Kincade v. 
Wah, 38 A. 2d 112; Brooks v. Jensen, 73 A. 2d 32; Qsin v. Johnson, 100 
U.S. App. D.C. 230, 243 F.2d 653; Hardy v. Northwestern Federal Savings 
& Loan Ass'n., 102 U.S. App. D.C. 371, 254 F.2d 70; Norski v. Murphy, 
85 A.2d 806; Neisel v. Alexander, 111 A. 2d 873; Kemp v. Schlants, 148 
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A. 2d 712; Friedman v. Dectur Corporation, 77 U.S. App. D.C. 326, 
135 F.2d 812. 


The most recent case on this point as found by Appellees is Metro- 
politan Broadcasting Corp. v. Lebowitz, _ U.S. App. D.C. __ F.2d 
__, No. 15851, decided June 16, 1961, where, in a per curiam opinion, 
this Court held: 


——— 


We may assume that Station's present counsel might have 

tried this case differently. The points now urged, however, 

were not raised at trial and will not be considered." 

In a strikingly analogous situation to the one as presented in our 
instant appeal, Appellees respectfully direct the attention of this Court 
to the case of Geraghty v. Heigle, 106 App. D.C. 280, 272 F.2d 509, 
decided by this Court on October 29, 1959. The opinion of this Court in 
that case affirmed the action of the trial court in granting summary judg- 
ment in favor of appellees in a situation where the appellant sustained 
personal injuries as the result of a fall in a building owned by appellee, 
Heigle. There, the negligence alleged was the failure of the appellees to 
provide sufficient lighting of the stairs of the building. Some fourteen 
months after this Court's decision in Geraghty, counsel for appellant, 
Geraghty, filed a motion for leave to proceed in the District Court for 
the District of Columbia to set aside its order, or for leave to file a 
petition for rehearing. An examination of the grounds urged by appel- 
lant, Geraghty, seeking rehearing shows that it was upon the self-same 
points as urged by Appellant, Morgan, in this instant case, i.e., that the 
conduct of the appellees in the maintenance of the premises occupied by 
the tenants constituted a violation or violations of the respectively 
applicable District of Columbia Housing Regulations. This Court, ina 
per curiam opinion dated February 16, 1961, denied appellant Geraghty's 


motion. 


It is Appellees' position and argument that the action of this Court 


in Geraghty, supra, in rejecting the delayed proffer of an alleged breach 
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of the Housing Regulations, constitutes more than ample precedent for 


the sustaining of the action of the Municipal Court and the Municipal 
Court of Appeals in granting summary judgment in favor of Appellees, 
Garris and Newcomb-Jones Realty, Inc. 


Moreover, it should be noted that although Appellant has set forth 
in his brief excerpts from Section 2503 of the Housing Regulations, 
which provide for installation of railings, balustrades, and other guards 
upon or adjacent to certain types of stairwell openings and porches, that 
these required installations are entirely dependent upon the horizontal 
and vertical measurements of the involved structures. An examination 
of the entire record of this case will not disclose any evidence whatso- 
ever of the measurements of the porch where this unfortunate accident 
occurred. It is Appellees' position that prior to inserting alleged 
breaches of highly technical regulations into this case as the basis for 
alleged negligence of the Appellees which would have precluded the 
granting of summary judgment by the Municipal Court, there had to be, 
and must be some basis in the record for the bringing of such charges. 
Since the record is completely silent as to the type and dimensions of 
the involved structures, the Regulations are not properly applicable. 


2. At the time of Appellees’ motion for summary judgment before 
the Municipal Court, there was for the consideration of that court not 
only the pleadings as filed by the parties in this case, but also the 
depositions of the parents of the minor child as taken on May 11, 1959. 
These depositions conclusively revealed that contrary to the allegations 
of the original and amended complaint, there was no express or implied 
promise by Appellees to Appellant prior to the signing of the lease as to 
having any repairs made whatsoever to the railing of the back porch 
(J.A. 10). | 


Additionally, at the time of argument in the Municipal Court, there 
was before that court Appellee Newcomb-Jones' answers to interroga- 
tories as served upon it by Appellant. Substantially, the answers to 


8 


these interrogatories deny that there was any demand or notification on 
the part of Appellant to make any repairs to the stairway involved, and 
said answers specifically and affirmatively set forth there was never 
any promise or agreement by Appellees to make any repairs upon said 
stairway. These answers to interrogatories were never controverted 
nor contradicted by any affidavit or statement of Appellant. 


Although perhaps factual differences could be interpreted as being 
present in the complaint and amended complaint, these allegations were 
contradicted by the testimony of Mr. and Mrs. Morgan as contained in 
their depositions, and, in fact, were controverted by the unopposed and 
uncontradicted answers of Appellee, Newcomb-Jones Realty, to Appel- 
lant's interrogatories. With the case in this posture, and granting to 
Appellant the benefit of every inference properly permitted, the granting 
of summary judgment was correct, for under the factual situation as 
existed and under the applicable decisions of the courts of this jurisdic- 
tion involving the same points of law, Appellees were entitled to judgment 
as a matter of law. 


The factual similarity to the case of Harrison v. Mortgage Invest- 
ment Company, 61 App. D.C. 155, 58 F.2d 881, is striking, which case 
involved an injury to an infant plaintiff who had fallen from an iron stair- 
way leading from an apartment occupied by the parents of the infant. 


There were two iron railings on each side of the stairway and it was 
contended that the landlord should have closed the opening between the 
two iron railings on each side of the stairway so as to prevent an infant 


using the stairway from falling through the open space. These guard 
railings were in the same condition at the time of the accident as at the 
time of the letting and the trial court sustained a demurrer to the 
declaration. This Court stated: 
The whole case, therefore, turns upon the question 
whether the landlord should have anticipated the use of the 


stairways by an unattended child and have so protected or 
screened the openings or sides that it would have been 
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practically impossible for an injury to occur in such use as 
a result of falling through or over the sides of the steps. 
We know of no rule in the relationship of landlord and tenant 
which imposes such a duty.” 


Further, in its opinion, this Court stated: 


‘In the case at bar, the injury happened not because of 
a defect in materials or workmanship but because of the 
character of the structure itself. As it was originally, and 
as it was at the time of the injury, it was reasonably safe 
and sufficient to provide safe passageway to anyone using it 
with due care, and while ordinarily a small child is not to 
be held responsible for contributory negligence, still, before 
the owner of the premises can be held liable, there must be 
a failure on his part to perform a duty which the law im- 
poses. Unless there is such a failure, obviously there can 
be no recovery, and we think there is no law which imposes 
on the landlord a duty to provide safeguards not otherwise 
necessary in the ordinary use of the property because of 
the possibility of injury to a small child. Here the parents 
leased the apartment with knowledge of the structural con- 
dition of the stairway. They made no complaint and exacted 
no promise to change the condition, and thereby they assumed 
whatever danger there was in the use of the stairway so long 
as it was not allowed to get into disrepair. Neither the one 
or the other of them would now be heard to complain of an 
injury resulting alone from the structural character of the 
stairs, and, in our opinion, their infant child stands in no 
better position. She was using the premises in the right of 
her parents as tenants, and if the circumstances are such 
that they cannot recover, neither can she." (Cases cited). 


In an effort to escape the legal proposition as advanced in the 


Harrison case, Appellant's counsel attempted to place the instant case 


in an entirely different posture by alleging in the Amended Complaint 

that numerous warnings were given to Appellees by Appellant and his 

wife from the time they first occupied the involved premises, Septem- 

ber 16, 1957, up until the time the accident allegedly occurred, October 

15, 1958. However, on deposition, Appellant was asked the following 
question: "Did you at any time make any complaint to the real estate 
agent or the owner or any of the employees about the condition of the 
premises?" The answer of the Appellant at that time was: "No complaint, 
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sir." (J.A.9) Also, Mrs. Morgan testified on deposition that the first 
time she complained to an agent of Appellee realty company was in 
March 1958 (J.A. 4). As a result of this call, a workman appeared at 
the premises occupied by the Appellant's family and made an estimate 


of the amount of money that would be required to install a screen or 


grate in conformance with the request of the Appellant. Mrs. Morgan 
was subsequently informed that the installation cost would be too great. 
(J.A. 5) 


The law in the District of Columbia between landlords and tenants 
is well settled in situations of this type. In Lawler v. Capital City Life 
Insurance Co., Inc., 62 App. D.C. 391, 68 F.2d 438, the plaintiff, Lawler, 
was injured when a railing against which he was leaning while talking to 
a friend gave way and he fell into the areaway below. The tenant of the 
premises was a union of which plaintiff was a member, but the union 
was not made a defendant in the suit. The trial court directed a verdict 
for the defendant owner of the building, and our Court of Appeals affirmed 
on the ground that (a) the owner not having agreed to repair, the duty of 
maintenance was upon the tenant in possession; (b) if any right of action 
accrued by the accident, it lay against the union (the tenant); (c) there 
was no implied warranty that the building was safe or well built. 


In Fortner v. Moses, 44 A. 2a 660, plaintiff was injured when she 
fell through the floor of the back porch of a house she and her husband 
had rented from defendant for several years. When the rental agent 
came to collect the rent, the weaknesses in the back porch were shown 
to him and he promised that repairs would be made promptly, but none 
were in fact made. Thereafter, plaintiff was injured. The trial court 
directed a verdict for the defendant. The judgment was affirmed by our 
Municipal Court of Appeals on the ground (a) that there was no considera- 
tion for the promise to repair; and (b) that the promise to repair was 
made after the lease was executed and hence was not part of the original 
contract. 
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In Bowles v. Mahoney, 91 U.S. App. D.C. 155, 202 F.2d 320, cert. 
den. 344 U. 8. 935, the defendant Bowles leased a house to one Gaither, 
who lived there for some years with his sister and her small son Ralph 
Mahoney. The house stood on a lot which was about six feet higher than 
the street level. A narrow passageway was cut through at street level 
along one boundary of the lot to the rear of the house anda retaining 
wall was built to protect the way. Mahoney was injured when the wall 
caved in while he was playing in the passageway. Two years prior to 
the accident, Mahoney's mother notified the rental agent that the wall 
was cracked, but the agent refused to make repairs. | 


Mahoney sued the owner Bowles for failure to keep the wall in 
repair. The trial court refused to direct a verdict for Bowles and the 
jury brought in a verdict for Mahoney. On Appeal, the judgment was 
reversed, the U. 8. Court of Appeals stating: (a) plaintiff was in the 
same legal status as the tenant; (b) that Bowles had not agreed to repair 
or conceal any defect in the premises; (c) that the lease was made in 
1936, and the wall cracked in 1946; (d) that absent any statute or contract 
duty, the lessor was not liable for any injury from a defect occurring 
during the term of the lease; (e) that the lessor parts with entire control 
and possession during the lease and the tenant by the silence of the lease 
assumes liability for repairs and is liable for accidents due to his negli- 


gence in allowing the premises to get out of repair. 


From all of the above, it is Appellees’ position that the granting 


of summary judgment by the trial court was eminently correct, for it is 
in just such situations that this court held in the case of Jamieson, et al. 
y. Woodward & Lothrop, et al., 101 App. D.C. 31, 247 F.2d 23, cert. den. 
355 U.S. 855, 2 L. Ed. 2d 63, 78 Sup. Ct. 84: : 
"We must, when appropriate procedural demands have 
been made, determine at the outset of an action whether a 
possible liability in law of the defendant has been indicated 


by the plaintiff. This is a concept basic in our jurisprudence. 
It is established, firmly and correctly, that if a defendant has 


violated no legal obligation, his liability for pecuniary 
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damages must not be submitted to the possible prejudices, 
sympathies or whims of a lay jury. His basic liability is 
first to be tested as a matter of law by the judge. In the 
case at bar the judge did not rule on the pleadings alone. 
The plaintiff's deposition was in, and so were the partinent 
exhibits. If there is no possible liability in law, and no 
genuine issue of material fact exists, the established prac- 
tice is for summary judgment.” 


3. Appellant in his brief attacks the opinion of the Municipal 
Court of Appeals for the use of the language: 


"Despite their apprehension, the Morgans rented and 
took possession of the premises without exacting a commit- 
ment from appellees to remedy the situation. In so doing, 
they acquired complete control of the stairway and assumed 
the risk of its unsafe character. Unlike the stairway leading 
to the basement, this one was for the Morgan's exclusive use. 
Under these circumstances, appellees may not be held respon- 
sible for failing to enclose the sides of the stairway.” (JA. 25) 


Whether the actions of the Morgans could be termed either assump- 


tion or risk, or contributory negligence as a matter of law, makes little 


difference. The inaction of the Morgans in the continuous use of these 
steps bars Appellant's recovery. 


As the record indicates, Mr. and Mrs. Morgan were entirely 
familiar with the condition of the stairway and railing which was for 
their exclusive use from the time inspection of the premises was made 
by them prior to the execution of the lease, up until after the date of 
the accident. This knowledge on their part is graphically demonstrated 
by the allegations of the Amended Complaint wherein appears (J.A. 17): 


"On or about September 16, 1957, and on numerous 
occasions thereafter until on or about October 15, 1958, the 
said Herbert N. Morgan and his wife advised the said 
Newcomb-Jones Realty, Inc. of a dangerous condition exist- 
ing upon the premises, namely: That the back stairs to the 
said premises had no proper protecting rail to prevent the 
fall of children and others into a deep stairwell adjacent to 
the said stairs." 
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In addition to the above-quoted allegations of the Amended Com- 


plaint, the depositions of Mr. and Mrs. Morgan show clearly that after 
complaining to Appellee, Newcomb-Jones, in March of 1958, and after 
being advised by Newcomb-Jones that the cost of the requested altera- 
tion was excessive, that neither Mr. nor Mrs. Morgan had effected or 
tried to effect any alterations themselves (J.A. 6, 11). Nor had they 
attempted to secure any estimates for their desired improvement of 
this stair or railing (J.A. 6). Further, there was not the slightest indi- 
cation shown by either Mr. or Mrs. Morgan of any desire on their part 
or inclination to vacate these premises. | 


This inaction on the part of the tenants with full emeae of the 
existing conditions amply spells out assumption of risk or contributory 
negligence as a matter of law. Nor is the excerpt quoted by Appellant 
in his brief from Whetzel v. Jess Fisher Management Co., 108 U.S. App. 
D.C. at 392, 393, 283 F.2d at 950, 951, gs-tonding-to-shaw that this isa 
factual issue requiring submission of it toa jury, applicable. The law 
of the District of Columbia in this regard is spelled out clearly in this 
Court's decision and opinion in the case of Staples v. Casey, 43 App. 

D.C. 477, where, this Court stated in sustaining a demurrer to a declara- 
tion which alleged injuries to a tenant caused by her fall upon a stairway 
in her dwelling, which stairway "was out of repair and in a dangerous 
condition,” and that the landlord after agreeing to repair said stairway 
had negligently failed to do so: | 

"In the present case, the landlord agreed to put the Sphinn 

in a safe condition for the defendant's use, and, assuming 

that his negligent failure to perform the duty thus imposed 

would support this action, we are met with the contention 


that the declaration plainly shows contributory negligence 
on the part of the tenant. 


‘when the appellant took possession of the premises on 
May 4, 1914, she knew, according to the averments of her 
declaration, that the stairway in question was ‘out of repair 
and in a dangerous condition.’ She knew that certain of its 
steps were missing, and yet, more than three weeks there- 
after, ‘while in the ordinary course of her occupation of 
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said premises,’ she used the stairway notwithstanding its 
dangerous condition, and was injured because one of the 
steps 'moved or oscillated.’ It is inconceivable that any 
person of average intelligence should have used this stair- 
way under the conditions disclosed, without knowing that 

this step was loose; and even if we assume that the plaintiff 
did not know its condition the result must be the same, for 
here the situation requires us to rule that the means of 
knowledge was the equivalent of actual knowledge. In other 
words, knowing that the stairway was ina dangerous con- 
dition by reason of the missing treads, it was her duty, 
before attempting to use it, to make a reasonable inspection 
of the other treads; and, had she done so, the conclusion is 
irresistible that she would have discovered the infirmity in 
the tread which caused her injury. Constructive knowledge, 
therefore, in the circumstances of this case, is the equivalent 
of actual knowledge. This was not an emergency use of a 
back or kitchen stair, but a deliberate use in ordinary course, 
and the plaintiff could not shut her eyes to conditions which 
should have been obvious to her had she looked, and then 
charge the landlord with responsibility for the consequences, 
because of his agreement. McGinn v. French, 107 Wis. 54, 
82 N.W. 724; Thompson v. Clemens, supra." 


CONCLUSION 


The Municipal Court was correct in granting Appellees' motion 
for summary judgment. There was no genuine issue of any material 
fact. The opinion of the Municipal Court of Appeals affirming the grant- 


ing of summary judgment is a complete and convincing one. The exam- 


ination of the record herein presented conclusively demonstrates the 
lack of any prejudicial error and the judgment of the lower court should 
be affirmed. 

Respectfully submitted, 

FRANK J. MARTELL 
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Washington 6, D.C. 
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